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I.  INTRODUCTION 

The evolution of intellectual property rights is strongly intertwined with 

the sovereign. This had a lot to do with the tendency of the sovereigns 

and monarchs to give privileges and exclusive rights to subjects under 

their control and such exclusive rights extended to their territorial 

boundaries. Patent rights have flowed from the law of the land and its 

scope, evidently, bore a stamp of its territorial origin. Historically, the 

Venetian Republic were among the first to provide patent protection to 

the inventors. In this context, it is given the credit of taking the initiative 

of the first statute on granting patent in 1474 and this trend lasted till 

1797.1 

It is rightly argued, therefore, that intellectual property rights including 

patents are bound by a strict territorial approach. This means that 

National rules with regard to the intellectual property protec tion are 

limited to the national borders and do not extend beyond them. This 

situation becomes tricky as this concept of territorial sovereignty would 

not be applicable as it is to the space activities. The Outer Space Treaty 

of 1967, clearly laid down that outer space is not subject to national 

appropriation and free use shall be carried out for the benefits and 

interests of all countries.2 It has been pointed out that the approaches in 

the terrestrial intellectual property law and the outer space law is not 

easy to reconcile. We must make efforts to protect intellectual property 

rights arising out of space activities as it is indispensable to think of 

keeping alive the zeal of private players working on space activities and 

achieve sustainable development and commercialization of outer space.3 

Space technologies including inventions have been progressing at a rapid 

pace since the launch of the first man made satellite Sputnik I on 4 th of 

October, 1957. It is also an interesting coincidence that substantial 

growth in intellectual; property law started in the second half of the 
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twentieth century in spite of its early start since the fifteenth century. 

What is of interest for us is that inventions in the fields of artificial 

satellites, space stations, space missions including rovers and orbiters 

are all made on earth. Under the established rules of patent law, they are 

protected on earth in the territory were they are registered. This was  not 

much of an issue in the context of space exploration and missions as 

these technologies were state controlled and sponsored by the respective 

space agencies of only a few states. 4 State budgets are tightly controlled 

and have finite limits, whereas aspirations and potential in space assets 

and infinite and unlimited. In this backdrop slowly and steadily, the 

private sector entered as a helping hand through the 1980s and more 

prominently from the start of the twentieth century. In the first twenty 

years of the new century, the private sector has remarkable grown from 

nowhere to everywhere in the fields of space technologies as diverse as 

launch vehicles, satellites and every conceivable mission profiles we can 

think of in relation to the space including  permanent stations and 

settlements on the Moon and the Mars.   

  The objective of this paper is to set out the legal regime that is in place 

for the protection of patents and to propose a practical solution for the 

outer space patents. This paper investigates that outer space patents are 

distinctive in varied ways and hence should a case of specific regime for 

space patents be considered to have a more comprehensive remedy to the 

problems at hand. It would serve as an assurance to interested parties that 

their investments will yield fruitful results and that private entities will 

therefore get the encouragement to take part in the process of space 

commercialization. It would also send the message that the international 

society is considerate about making the space activity a promising sector.  

 

II. PATENT REGIME VIS-À-VIS OUTER SPACE REGIME 

Outer space and patents are governed by two fundamentally different 

thoughts of legal jurisprudence. While patents talk about the grant of 

exclusive private rights in the hands of the inventors, space law is about 

the commons. It looks at space as the common heritage of mankind and 

that activities in space should be for the benefit of all nations. This is at 

the root of the conflict between these two regimes of law. One reason for 

this divergence is because space encapsulates the territorial Earth and it 

cannot be divided into any natural or artificial boundaries as territories 

of nation states on Earth can be divided and controlled. In the outer space 

Treaty, we see the mention of two doctrines that are doctrine of Freedom 
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of exploration and use of outer space, which means that the legal status 

of the Outer Space is as ‘res communis’: this literally means that it is an 

area which is not subject to any claim by any state. One can also see an 

analogy of this feature of the space with the high sea. Article I(2) of the 

Outer Space Treaty embodies three basic rights- “the right of free access, 

the right of free exploration and the right of free use.” On the basis of 

these rights, there will be an equal right available with all the states, to 

use, explore and have access over outer space and its resources, but this 

comes with a caveat that such use and exploration are done for the 

advantage of and in the interest of all countries in the world. 

Some scholars have identified the need to bring in a balance between 

both the sides of the coin. First one is to promote the private interest and 

thereby grow suitable environment for innovation and the other side is 

broader to be considerate towards interest of Human race. This is a 

balancing approach that they suggest to tackle the problems related to 

outer space. But we must understand that in this case its easier said than 

done since there would be adjustments made in both the fields. Thus a 

more practical remedy to the issue at hand is to accept some changes in 

the level of protection accorded to the patent. In this case the monopoly 

created by the grant of patent can be restricted be several exceptions 

provided under the law for example compulsory licensing scheme under 

the fair and reasonable terms and conditions. The scope of the idealistic 

space law concepts should be limited to physical property while 

intellectual property, like patents, must be kept out of their ambit. 5 

To better address the issues related to space inventions, it is relevant to 

categorise the types of space inventions. These are as follows:  

1. Inventions made on the Earth but meant to be used in outerspace  

2. Inventions made in outerspace but meant for use on the Earth 

3. Inventions made in outerspace for use in space  

For the first type of invention, the way out in the patent system is that it 

shall be registered in the country where it has been invented and for that 

reason the patent law of the country of invention would apply 

automatically. To elaborate, the invented space object may be launched 

into space due compliance with the space law treaties and conventions. 

A good example of this category are space suits which are nothing less 

than engineering marvels. In such cases, The state launching the invented 

space object has the jurisdiction over it.  

In the next two categories, the predicament that comes up is that one 

cannot easily ascertain as to which jurisdiction would be applicable to 
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the inventions done in outer space which are completely outside the 

territorial jurisdiction of any of the states. On a comparative basis the 

difficulty faced for the inventions in the second category are still 

manageable as compared to the third category of  inventions. The 

invention must have used the resources and technology available in a 

country. Therefore this country becomes a good choice for the inventors 

to register their patent as they are most likely the nationals of this 

country. The country for whose space program or application the 

invention has been developed can also be a good choice to obtain the 

patent. The third type of inventions raise the most difficult questions. As 

in this category the inventions are developed in outer space but are also 

used in the outer space and such inventions are most likely to be 

infringed. The general approach of determining patent infringement is 

through market analysis. In the acse of patents on Earth a product seen 

in the market can easily be compared to other products or processes that 

might already be enjoying patent rights and thus establishing 

infringement is not a very difficult task. But when something is invented 

in outer space and is being used there itself the act of establishing 

infringement is a difficult one. This is because of the absence of proper 

monitoring. And in cases of proper determination also the challenge 

would be to apply the law as there is a absence of clarity on which law 

would apply in such cases.  

In order to determine the jurisdiction,  it has been suggested that it should 

be determined based on the nationality of the inventors who perform the 

invention. The solution is simple, but in most cases of space related 

activities there are usually more than one States involved and that can 

lead to a clash between the participating nations over claims of their 

jurisdiction. 

A good example of such collaborative research in the lower outer space 

is the International Space Station (ISS) which also happens to be the most 

expensive man made object. It  is the largest object encircling us in the 

lower earth orbit. Over the last decade or so scientists of the participating 

countries have been working both on the Earth and astronauts and 

cosmonauts in the ISS to carry out various tests, experiments and 

possible inventions for the benefit of humanity in the micro gravity 

environment of the ISS. In this mega project there are 15 countries that 

have countributed including USA, EU, Russia, Japan. It has been 

launched as a major platform that allows performing research and 

inventions in space which are not possible on the surface or environment 

of the earth. Therefore such inventions are bound to be significant and 

pathbreaking for humanity as a whole. Naturally there are questions 

related to the exercise of jurisdiction over the inventions on the ISS. This 
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is because at any point of time there are scientist/astronauts/cosmonauts 

on the ISS performing individually or in groups various research and 

invention related activities on the ISS. Therefore in the cases of possible 

inventions which would be the country whose patent law would be 

applied for the purpose of the grant of patent rights is a very pertinent 

question. In order to understand this complex question it is important to 

have a look at the system of international law that is in place for the outer 

space activities since the decade of the 1970s.  

These are as follows: 

THE OUTER SPACE TREATY 

The treaty is considered to be the Magna Carta of the Outer Space and 

has more than 100 signatory countries to it. It lays down the fundamental 

principles of operations and activities of the nation states in the Outer 

Space. The entire edifice of the subsequent space law is built around the 

principles of the Oter Space Treaty.  

 

REGISTRATION OF OBJECTS LAUNCHED INTO OUTER SPACE  

The Registration Convention is the second most important instrument 

related to the launch activities of the countries into the Outer Space and 

beyond. After the firm establishment of the Outer Space Treaty and its 

governing principles, this convention was introduced in 1976 with the 

primary objective of having an international registry that shall keep the 

record of the space object sent into the outer space belonging to the 

particular country. This is an obligation on the part of the contracting 

states and international inter-governmental organisations to keep a 

record through registry and share data relating to the launch of any object 

in the outer space.  

This serves the dual purpose of notification of launch of objects as well 

as identifying their nature in outer space.  

The Outer Space Treaty along with the other instruments of international 

space law have established the following basic principles of operations 

and activities in the Earth orbits and beyond.  

The principle of non-appropriation but the freedom to explore. The 

peaceful use of outer space meaning thereby that space cannot be 

militarised or weaponised but can be used for surveillance. It is the 

launching state more specifically the state which has registered a space 

object with the registry shall retain jurisdiction and control over that 

object. It is the responsibility of the launching state to register the space 

object with the appropriate registry. In the case of two or more launching 

states, they have to decide under whose registry the space object is to be 

registered. 
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The above analysis of the space law principles lets us to better understand 

the nature of space law and its difference from the terrestrial laws. The 

Registration Convention can be used instead of applying the concept of 

nationality for registration purposes. Such that the ‘launching state’ shall 

get the object registered and will retain jurisdiction. This in the context 

of the laws of the United States of America leads to a situation where 

some acts would be considered infringement under the US patent laws, 

such as unauthorized making, use or sale of patented invention on a space 

object. Apart from this, when a space object is launched into the Earth’s 

orbit or beyond, it is mandatory for the launching state to register the 

space object such that the jurisdiction of the state can be clearly 

determined.  

For this solution to apply it is important for countries to modify their 

laws to allow for the extra territorial application for their patent laws. 

The USA has made a provision for such extra territorial application but 

many countries have yet to do so. Therefore the solution will work 

properly once uniformity is introduced vis-à-vis the extra territorial 

application of intellectual property laws.  

 

EXTRA-TERRITORIAL PATENT INFRINGEMENT 

It is still a matter of great difficulty to determine the infringement o f an 

outer space invention while being used in space even if there is no doubt 

as to the country of registration and its applicable laws. Let us see the 

following example, in the case of an invention relating to a method of 

operating a heating module, detecting the act of infringement cannot be 

done unless one is present on the space object where the method is being 

performed. It is therefore a matter a great inconvenience to monitor and 

safeguard an invention being infringed in outer space. If someone even  

manages to detect the invention what would happen if the space object 

were never to return of the earth. The remedial recourse is only possible 

on the earth. No remedial recourse would also be possible if the space 

object were to return to some other country other than the country of its 

registration. 

FLAGS OF CONVENIENCE IN SPACE LAW 

This term ‘flags of convenience’ primarily is of the maritime law origin. 

The idea being to register commercial ships in other countries like 

Panama other than the country to which the owners of the ships belong.  

Why it has become such a common practise is not very difficult to 

understand. The reasons being marginal registration costs, various tax 

benefits, avoiding stringent compliance norms, avoiding strict 
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environmental norms etc. International space laws has borrowed this 

concept from its older peer maritime law. It is the ‘launching state’ under 

the Registration Convention, 1976, that shall have the right to get the 

space object registered under its national registry. The difficulty is that 

the scope of the term ‘launching state’ is not well defined and so it is 

open to a broader interpretation. Given the high costs involved in space 

missions, companies try to avoid as far as possible the stringent laws, 

high taxes and procedural difficulties, by getting their inventions 

registered under the laws of developing countries. Such acts of 

registration has a cascading negative effect on the entire patent regime 

and this is much worse in the case of space objects that of terrestria l 

surface ships. Thus, it becomes pertinent to take recourse to the laws of 

the country where the spacecraft has been registered incase there is any 

issue relating to the patent protection in the outer space. As such 

countries that are small, developing or  under developed, in most of the 

cases they do not offer strong protection to inventions and hence result 

in low success rate in protecting the respective inventions. The 

competitors who are aware about this situation take full advantage and 

this leads to exploitation of the patents.  

 

III. CONCLUSION 

The commercialization and privatization of space is going to continue 

unabated towards the goal of a multi planetary human species. Private 

entities across the space faring nations are increasingly dabbling in space 

activities in view of the potential profits. The private space exploration 

and space activities are firmly in the driver’s seat. It is, therefore, a 

necessity to address the wide-ranging issues in a legal and regulatory 

framework. It is necessary to fill up the legal vaccum in relation to the 

commercial activities. The absence of clear guidelines on property rights 

in the present legal regime of outer space law is an established fact that 

needs to be worked upon. The scenario is exactly the same for th e 

protection of intellectual property rights. Space inventions are going to 

happen at a rapid pace and that patent protection is going to be sought 

for them. Understandably, the territorial nature of Patent law and the 

non-territorial nature of space law are not easy to reconcile. However, it 

is pertinent to be mentioned that IP rights have received wide recognition 

through various international instruments and efforts.   

Inventions are increasingly happening in outer space environment. They 

are in future going to happen on the Moon and in a few decades on Mars 

as well in the protected human settlements that are going to come up 

there. Therefore, in order to have a regime in place that takes into account 

the unique features of international law for the recognition and protection 

of patent rights international cooperation is going to be required. True 

there are certain barriers in between space law and intellectual property 
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law but they are not insurmountable. A well-developed internationalized 

patent protection regime for outer space activities will be a sine qua non 

requirement to boost private investment in the technologies that will 

provide us with even greater capabilities to explore and settle in outer 

space. A specific regime dealing with patent protection under 

international Instruments dealing with the protection of Patents are 

required. This also calls for more comprehensive understanding of the 

patent regime and its application to the outer space and help us in 

developing a conducive environment for space activities. 


